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Executive Summary: 

This report provides an overview of circumstances regarding access granted across 
Common land within the Borough. Furthermore, it progresses to seek resolution on the 
view of Councillors regarding access over land at Weston Green Common. Within the 
report, the determination between increasing affordable housing provision is considered 
against the development of Common land. 

Recommended: that 

a) As landowner, the Council seeks to protect the natural environment and
maintain its green space for the benefit of its residents. The subject
application will create a material change to the infrastructure and natural flora
of the Common land. With this considered, removal of Common land to
facilitate development of any nature, cannot be supported as it would set
precedent in reducing the amount of green space within the Borough.

And / Or:

b) Variation to the legal terms of the existing legal easement may be considered,
whereby the current physical access to the property known as Merrywood is
not altered and the natural infrastructure of the Common land is left in place.
Such variation will require reference to the Secretary of State for approval
should the existing access surface be improved. This approval to be subject
to satisfactory negotiation of terms. Such terms will be returned to the
Council for further consideration.

Or:

c) Variation to the legal and physical elements of the existing easement, which
would accommodate the planning permission 2020/1795 - Merrywood, Weston
Green, Thames Ditton, KT7 0JZ to be developed are approved. Such variation
will require reference to the Secretary of State for approval. This approval to
be subject to satisfactory negotiation of terms. Such terms will be returned to
the Council for further consideration.

APPENDIX B



Report: 

The land in question is located to the north-west corner of Weston Green Common. It 
provides single track access to one dwelling which is provided for in a legal agreement 
from April 1972.  

The existing agreement allows for the right of access across the Common land for a 
single property in one family occupation and permits ongoing rights to other such 
Common land rights holders.  

The Council have been approached by Agents representing the owner of the property 
known as Merrywood. The enquiry relates to varying the existing access easement to 
permit a widening of the single-track access. Such widening would increase the width to 
allow for an access road, pathway and landscaping to be created. Photograph 1 and 
Plan 1 in Appendix 1 provide visual representation of the existing access and the 
proposed development. 

The material change to the existing access would necessitate the clearance of natural 
flora around the driveway including grass verge, hedgerow and the removal of mature 
trees in line with the planning application; 2020/1795 - Merrywood, Weston Green, 
Thames Ditton, KT7 0JZ. 

The subject planning application would provide a development of 26 mixed tenure 
residential properties including 3-bedroom houses along with 1, 2- and 3-bedroom flats. 
Ten of the flats would be classified as affordable units. Furthermore, a CIL contribution 
would be payable to Elmbridge Borough Council as part of the planning permission. 

The planning application 2020/1795 – Merrywood, Weston Green, Thames Ditton was 
granted approval at planning committee meeting on 12th January 2021. The Countryside 
Consultative Group has been consulted during the planning process and concern about 
maintenance of the Common land has been noted. 

Varying the legal easement across Common land in order to facilitate a development 
such as the one noted, would necessitate a fee to be negotiated. The parameters of a 
fee which facilitates a development has guidelines which are set out in valuation of land 
principles. No negotiations have taken place and as a result, no figure for the provision 
of the access has been proposed by either Elmbridge Borough Council or by the 
potential beneficiary. 

The options available to the Council as landowner vary. The ownership of the Borough is 
highlighted in Plan 2 of Appendix 1. Three alternatives are considered and highlighted in 
the options for recommendation. These options are: 

a) Rejecting the approach by the beneficiary of the existing legal easement. The
decision would need to be made on conditions separate to the planning permission
granted.



b) Entering negotiations to provide a new easement which doesn’t permit the existing
physical to be altered, but grants access across Common land for an increased
number of residences. A number which will be guided by reference to planning
guidelines.

c) Negotiating terms which accommodate the development as proposed in planning
application 2020/1795.

Each option available has benefits which are offset by disadvantage. These are: 

a) Protection of greenspace with the added distinction of not creating precedent for
the reduction of Common land. The disadvantage is that potential income for the
Borough will not be realised. Also, this is likely to frustrate the proposed
development in its current form with the associated disbenefits of a forgone CIL
payment and provision of the affordable housing element. This would not however
necessarily prevent an alternative scheme for the site with a different access route
and similar benefits coming forward in a different form in the future.

b) Access across Common land is not physically altered, and greenspace is
maintained. A fee may be realised for the provision of reduced legal restrictions.
The amount however will not be as much as that for granting rights to facilitate the
planning permission noted. It is likely that an alternative planning application would
be required along with the relevant consultation thereto. Any subsequent
development is unlikely to deliver as much, or indeed may not deliver any
affordable housing for the Borough as that of the existing planning permission.

c) Facilitating the development as granted in planning application 2020/1795 will
provide Affordable Housing as well as a CIL contribution for the Borough. In
addition, granting rights across the land will yield a premium payment. The
disadvantage is the loss of greenspace as held within Common land obligations.
The matter will require referral to the Secretary of State for approval and granting
of such rights will provide precedent which may be sought on other encroachments
onto Common land.

Financial Implications: 
The land in the ownership of the Council has value. Where land in adjacent ownership 
benefits from the grant of planning permission, there is the potential that the Councils 
land may subsequently increase in value. Accordingly, officers of the Council remain 
conscious not to make representation as part of the planning process which may 
demonstrate bias towards increasing the value of public land through the mechanism of 
the Councils statutory obligations. 

Environmental/Sustainability Implications: 
Any development of land must be carefully considered. The subject planning application 
has considered all matters associated with land use and the restrictions guided by 
planning law. The appropriate restrictions do not include variations to Common land and 
the legal encumbrances which will require assessment by the Secretary of State. 



Legal Implications: 
The Council has an obligation to adhere to all Legal requirements in relation to Common 
land. Such requirements are primarily held in statute. Any variation to the preservation of 
Common land would require referral to the Secretary of State for resolution. 

Equality Implications: 
None. 

Risk Implications: 
Any property transactions regarding the creation of new agreements over land carry 
some element of risk.  Notwithstanding, all necessary steps are taken to mitigate and 
wherever possible, anticipate potential risk before legally binding agreements are 
contracted. 

Community Safety Implications: 
None as specifically noted. However, concern has been raised by local residents and by 
Esher College, the school adjacent to the land, about road safety. The increase in traffic 
which will be apparent through a development of increased residential units could 
increase risk to all road users, particularly pedestrians traversing the Common land. 

Principal Consultees: 
Deputy Chief Executive  
Corporate Management Board 
Head of Finance  
Law Practice Manager 
Head of Leisure 
Portfolio holder for Resources 
Portfolio holder for Leisure 
Portfolio holder for Environment 
Ward Councillors for Hinchley Wood and Weston Green 
Ward Councillors for Thames Ditton 

Background Papers: 
None. 

Enclosures/Appendices: 
Appendix 1 – Access over Common land: Photo 1, Plans 1 & 2. 

Contact Details: 
Property Portfolio Manager 
slafrenais@elmbridge.gov.uk 

mailto:slafrenais@elmbridge.gov.uk


APPENDIX – Photographs and plans of subject property 

Photo 1: Existing entrance route 

The existing tarmac driveway provides approximately one car width entrance to the 
property. The proposed access will increase the width at the road entry to 
approximately the width of the red box. The proposed development would see 
alteration /removal to the hedgerow and tree line and further surfacing of the grass 
verge. 

Appendix 1



Plan 1: Proposed development including revised access route 

New access route which depicts an entry road of approximately two car widths and 
associated landscaping. Furthermore, the design provides indication for a footpath to 
be created to join the existing, outside of the development boundary. 



Plan 2: Extent of Elmbridge Borough Council ownership 

The current and proposed accesses, both traverse the Common land from the public 
highway, (blue outline).  


	Land at Weston Green Common adjacent to the property known as Merrywood - ICMDM - 170321
	Land at Weston Green Common adjacent to the property known as Merrywood - ICMDM - 170321 - Appendix 1

